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ABSTRACT

The Indian criminal justice system, in its quest for justice and fairness, has steadily embraced the philosophy of
reformative justice over punitive retribution. A significant manifestation of this reformative approach is the system of
probation a legal alternative to incarceration that seeks to rehabilitate offenders within the community, under judicially
sanctioned conditions and supervision. This paper delves into the scope, nature, and significance of probation rights in
India, analyzing the statutory framework and judicial developments that have shaped its trajectory. The Probation of
Offenders Act, 1958, forms the cornerstone of probation law in India. It offers an opportunity for certain classes of
offenders- particularly firsttime and young offenders—to avoid imprisonment and instead serve their sentence under
supervision, with the ultimate goal of reintegration into society. Coupled with select provisions under the Code of
Criminal Procedure, 1973, probation serves as a critical non-custodial measure that upholds the dignity of the
individual while ensuring societal protection. The paper explores how Indian jurisprudence has interpreted and
expanded the rights of probationers, often balancing societal interest with the individual’s right to reform. Further, it
places India’s probation system in the context of international standards such as the Tokyo Rules and the UN
Minimum Rules, identifying both congruence and gaps. Despite a robust legislative framework, probation in India
faces practical limitations, including inconsistent application, lack of awareness among stakeholders, and under-
resourced implementation mechanisms. The paper argues for a renewed commitment to the reformative ideal through
legal reforms, institutional strengthening, and capacity building. Ultimately, the paper contends that probation, when
applied justly and effectively, has the potential to transform the Indian penal landscape by reducing prison
overcrowding, preventing recidivism, and affirming the constitutional values of human dignity, fairness, and justice.
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1. INTRODUCTION

The Indian criminal justice system has traditionally been dominated by punitive approaches focused on
retribution and incarceration. However, with growing recognition of the limitations and social costs of
imprisonment, there has been a significant shift towards reformative and rehabilitative justice. Probation,
as a non-custodial alternative to imprisonment, embodies this transformative approach by allowing
offenders—especially first-time and young offenders—to serve their sentences under supervision within the
community. This mechanism not only seeks to prevent the negative consequences of incarceration, such
as social alienation and recidivism, but also emphasizes the reintegration of offenders as responsible
members of society.

The Probation of Offenders Act, 1958, alongside relevant provisions of the Code of Criminal Procedure,
forms the legislative backbone of the probation system in India. Despite its progressive intent, probation
remains underutilized and inconsistently applied due to practical challenges, including lack of awareness,
insufficient resources, and inadequate supervision.

This paper explores the statutory framework, judicial interpretations, and international standards related
to probation in India. It further analyzes the challenges impeding effective implementation and suggests
reforms to strengthen probation as a vital tool in advancing the principles of justice, fairness, and human
dignity within the Indian criminal justice system.

2. CONCEPT AND PHILOSOPHY OF PROBATION

Probation is a judicially sanctioned measure that offers offenders an opportunity to remain in the
community under supervision instead of serving a custodial sentence. The term ‘probation’ originates
from the Latin word probare, meaning “to test” or “to prove.” In the legal context, it implies a period
during which the offender’s behavior and conduct are observed to determine their suitability for
continued freedom without imprisonment. Probation is essentially a conditional release granted to
offenders, typically with the imposition of specific terms and conditions that they must adhere to during
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the probation period.

The core philosophy behind probation is deeply rooted in the principles of reformative justice, which
prioritizes rehabilitation and social reintegration over retributive punishment. Reformative justice
recognizes that incarceration often has adverse effects on offenders, including social stigmatization, family
disruption, and the erosion of personal dignity. Moreover, prisons can sometimes serve as “schools of
crime,” fostering further criminal tendencies rather than deterring them. By contrast, probation seeks to
address the root causes of criminal behavior through constructive interventions, counseling, vocational
training, and community support, thereby facilitating positive behavioral change.

Probation is also reflective of the constitutional values enshrined in India’s legal framework, particularly
the right to life and personal liberty under Article 21 of the Constitution. This right is not limited to mere
survival but extends to the protection of human dignity, freedom, and the opportunity for social
rehabilitation. Probation respects these fundamental rights by providing offenders with a chance to correct
their behavior without the harsh consequences of imprisonment. It is a manifestation of the justice
system’s commitment to individualized sentencing, wherein the circumstances of the offender, the nature
of the offense, and the prospects of reformation are all carefully considered before imposing punishment.
The institution of probation aligns with the broader philosophy of restorative justice, which aims to repair
the harm caused by criminal acts through reconciliation between the offender, the victim and the
community. While probation primarily focuses on the offender’s rehabilitation, it indirectly contributes
to societal harmony by reducing the incidence of recidivism and promoting public safety. Probation
officers act as mediators and mentors who help probationers navigate the challenges of reintegration,
monitor compliance with court orders, and provide support services that address underlying issues such
as substance abuse, unemployment, or lack of education.

Globally, probation is recognized as an effective non-custodial measure. International instruments like the
United Nations Standard Minimum Rules for Non-Custodial Measures (Tokyo Rules, 1990) emphasize
the importance of probation in reducing prison populations and promoting offender rehabilitation. These
rules advocate for probation as a community-based alternative that balances public safety with offender
rights, underscoring the significance of tailored supervision and support.

In India, the philosophy of probation represents a progressive move towards humanizing the criminal
justice process. It challenges the traditional punitive mindset by offering a path that preserves the
offender’s social identity and dignity while protecting the interests of the community. Probation thus
serves as a critical link between law enforcement and social welfare, embodying the ideal that justice should
not only punish wrongdoing but also foster transformation and healing.

3. STATUTORY FRAMEWORK IN INDIA

The statutory framework for probation in India is primarily anchored in the Probation of Offenders Act,
1958, supplemented by relevant provisions of the Code of Criminal Procedure, 1973 (CrPC). These laws
collectively establish the legal foundation for probation as a non- custodial alternative to imprisonment,
allowing courts to release certain offenders under supervision and conditions deemed conducive to their
rehabilitation and reintegration into society.

THE PROBATION OF OFFENDERS ACT, 1958

The Probation of Offenders Act (POA), enacted in 1958, was a landmark legislation aimed at
incorporating the reformative ideals of justice into the Indian penal system. The Act’s primary objective
is to provide courts with the discretion to release certain offenders on probation of good conduct, thereby
avoiding incarceration and its attendant social consequences.

SCOPE AND APPLICABILITY

The POA applies to offenders who have been convicted of offenses punishable with imprisonment for up
to three years, or with a fine, or both. It particularly targets first-time offenders and young offenders,
reflecting a legislative intent to afford these categories a chance at social rehabilitation without the
disruption caused by imprisonment. However, the Act explicitly excludes offenders accused of serious
crimes such as those involving moral turpitude, offenses against women, or offenses under certain special
laws, where the interest of public safety or the gravity of the crime necessitates custodial punishment.
The Main Provisions are Section 2, 3, 4 and Section 12.

a) Section 2 of the Act authorizes courts to release convicted offenders on probation, with or without
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conditions. These conditions may include good behavior, regular reporting to a probation officer,
employment requirements, or any other stipulations considered appropriate by the court.

b) Section 3 empowers courts to make probation orders, which effectively suspend the sentence of
imprisonment, subject to compliance with specified conditions. The offender is released on the condition
that they do not commit any further offenses during the probation period.

c) Section 4 provides for the appointment of probation officers, who are responsible for supervising
probationers, providing social guidance, and reporting on their conduct to the courts.

d) Section 12 enables the court to revoke the probation order if the probationer violates any of the
imposed conditions, allowing for the execution of the original sentence.

The Act emphasizes the rehabilitative and reformative purpose of probation, treating it as a social measure
that addresses the causes of criminal behavior rather than merely imposing punitive sanctions.

RELEVANT PROVISIONS IN THE CODE OF CRIMINAL PROCEDURE, 1973

The CrPC, the procedural law governing criminal trials in India, supplements the POA by incorporating
provisions that facilitate the application of probation in practice.

Section 360 of the CrPC grants courts the discretion to release offenders on probation or after admonition
instead of sentencing them to imprisonment. This section mirrors the provisions of the POA and allows
courts to consider probation as an option based on the nature of the offense and the character of the
offender.

Section 361 deals specifically with the release of juvenile offenders on probation, emphasizing the special
treatment and protection due to minors under the justice system.

Section 365 mandates that probation officers prepare and submit reports on offenders’ background and
conduct to assist courts in making informed decisions regarding probation.

The synergy between the POA and the CrPC ensures that probation is integrated into the sentencing
framework, allowing judges to apply non-custodial measures thoughtfully and effectively.

Judicial Discretion and Guidelines

The statutory provisions grant considerable discretion to courts in deciding whether to grant probation
and under what conditions. This discretion is exercised with a focus on individualized justice, wherein
factors such as the offender’s age, criminal history, socio-economic background, and the circumstances of
the offense are carefully evaluated.

The Supreme Court of India and various High Courts have laid down guidelines to ensure that probation
is not applied arbitrarily or unjustly. Courts have emphasized that probation should be considered a
privilege extended primarily to offenders who demonstrate a likelihood of reformation. They have also
ruled that probation orders must include clear conditions and be supported by supervision to ensure
compliance.

Probation Officers: Role and Importance

The statutory framework underscores the critical role of probation officers in the Indian probation system.
These officers act as intermediaries between the court and the probationer, tasked with supervising the
offender’s behavior, providing social and psychological support, facilitating access to rehabilitation
programs, and submitting periodic reports to the judiciary.

However, despite this statutory recognition, the role of probation officers in India is often under-
resourced and underdeveloped, limiting the effectiveness of the probation system. The shortage of trained
personnel, lack of institutional support, and absence of standardized procedures hamper the potential for
meaningful rehabilitation.

Probation and Juvenile Justice

India’s juvenile justice system incorporates probation as a preferred method for dealing with children in
conflict with the law. The Juvenile Justice (Care and Protection of Children) Act, 2015 mandates the use
of non-custodial measures, including probation, for juveniles, recognizing their vulnerability and the
necessity of safeguarding their rights and future prospects.

The juvenile justice system emphasizes rehabilitation, care, and protection rather than punishment.
Probation orders for juveniles are coupled with social work interventions, counseling, and community-
based programs designed to foster positive development and prevent future offending.

4. JUDICIAL INTERPRETATION AND EXPANSION OF PROBATION RIGHTS

Judicial interpretation has played a pivotal role in shaping and expanding the scope of probation rights in
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India. While the statutory framework provides the basic structure, it is the judiciary that has given
substance to the reformative vision underpinning the probation system. Courts in India—particularly the
High Courts and the Supreme Court—have repeatedly underscored the rehabilitative objective of
probation, interpreting the provisions of the Probation of Offenders Act, 1958 (POA) and the Code of
Criminal Procedure, 1973 (CtPC) in ways that protect the rights of offenders and advance the ideals of
social justice.

Probation as a Judicial Discretion

The judiciary has consistently held that granting probation is not an absolute right of the accused, but a
discretionary power of the court. However, this discretion is not unfettered; it must be exercised
judiciously, taking into account the nature of the offense, the character of the offender, and the potential
for rehabilitation. In State of Maharashtra v. Natwarlal Damodardas Soni', theSupreme Court observed
that the object of the POA is to give an opportunity to offenders to reform and lead a constructive life,
and courts must consider probation where statutory conditions are met.

The judiciary has emphasized that the court must provide proper reasoning when denying the benefit of
probation. In Jagannath Singh v. State of Orissa’, the apex court ruled that failure to consider probation
when applicable may result in miscarriage of justice. This has guided lower courts to treat probation not
as an exception but as a serious sentencing alternative, particularly for first-time or youthful offenders.
Expanding the Meaning of “First-time Offender”

One of the significant contributions of the judiciary has been its liberal interpretation of the term “first-
time offender.” Courts have held that the expression does not merely refer to someone who has never
committed a crime, but rather to someone who has no prior conviction or ongoing criminal record. In
Ram Singh v. State of Haryana’, the Punjab and Haryana High Court granted probation even though the
accused was charged under Section 304-A IPC (causing death by negligence), observing that the offense,
while grave, was not premeditated and the accused had no criminal antecedents.

Probation and Sentencing Principles

Indian courts have increasingly adopted sentencing practices rooted in reformative justice. In Mohd. Aziz
v. State of U.P.*, the Supreme Court stated that sentencing must not only punish but also provide an
opportunity for the offender’s reformation. This philosophy has led to a more balanced approach, wherein
courts assess whether probation may better serve the ends of justice than imprisonment, especially when
incarceration would do more harm than good to the offender or society.

In Dula Bhaya v. State of Gujarat’, the Supreme Court further elaborated that judges must keep in mind
the socio-economic background of the offender and the circumstances under which the offense was
committed. The ruling recognized that rigid application of punishment without regard to the potential
for reform may result in disproportionate outcomes and violate Article 21 of the Constitution.

Victim’s Interest and Societal Protection

While focusing on the rights of the offender, Indian courts have also emphasized the need to balance
these rights with societal interests and victims' rights. In State v. Gurcharan Singh®, the Supreme Court
observed that probation must not be granted mechanically, especially in offenses that undermine public
confidence in the justice system or involve serious harm to others. Thus, the judiciary has clarified that
while the reformative approach is important, it should not compromise justice to victims or endanger
public safety.

Probation and Juvenile Offenders

Courts have consistently advocated for the use of probation in cases involving juvenile offenders. In Sheela
Barse v. Union of India’, the Supreme Court held that children in conflict with the law must not be
treated as criminals but as individuals in need of care and rehabilitation. Probation and other non-
custodial measures were seen as tools to facilitate their reintegration into society, in alignment with
international standards such as the UN Convention on the Rights of the Child.

Admonition as a Reformative Tool
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The judiciary has also highlighted the utility of admonition under Section 3 of the POA. In Ravindra v.
State of Maharashtra®, the court held that admonition may be sufficient in cases involving minor offenses
where the mere experience of facing criminal proceedings acts as a deterrent and reformative experience
for the offender.

5. PROBATION IN INTERNATIONAL CONTEXT

Probation as a non-custodial measure has evolved as an integral part of modern criminal justice systems
worldwide. It represents a global shift from punitive to reformative justice, with emphasis on offender
rehabilitation, reintegration, and the reduction of prison overcrowding. International standards,
particularly those formulated under the aegis of the United Nations, have played a vital role in promoting
probation and other community-based alternatives as essential components of a humane and effective
justice system.United Nations Standard Minimum Rules for Non-Custodial Measures (The Tokyo Rules,
1990)

The most comprehensive international framework on probation is provided by the United Nations
Standard Minimum Rules for Non-Custodial Measures, commonly known as the Tokyo Rules. These
rules advocate for a variety of alternatives to imprisonment, such as community service, conditional
discharge, supervision, and probation, with the goal of integrating offenders back into society while
minimizing the use of institutionalization.

The Tokyo Rules emphasize that non-custodial measures should be used at all stages of the criminal justice
process—pre-trial, trial, sentencing, and postsentencing. Rule 8 explicitly recommends the use of
probation when appropriate, highlighting the importance of individual assessment, supervision, and social
reintegration. These rules also stress the rights of offenders to fair treatment, the need for proportionality
in sentencing, and the central role of probation officers in the monitoring and support process.

INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS (ICCPR)

Article 10(3) of the ICCPR, to which India is a signatory, states that "the penitentiary system shall comprise
treatment of prisoners the essential aim of which shall be their reformation and social rehabilitation."
While the ICCPR does not explicitly mandate probation, its emphasis on rehabilitation supports the use
of non-custodial measures such as probation as instruments of reformation in line with human rights
principles.

Comparative Practices

Many countries across the world have adopted robust probation systems supported by specialized services,
trained officers, and community involvement.

a) United Kingdom: Probation is managed by the National Probation Service under the Ministry of
Justice. The UK system uses risk assessments to tailor supervision levels and offers structured rehabilitation
programs targeting addiction, employment, and education.

b) United States: Probation is extensively used, particularly for first-time and non-iolent offenders.
However, probation in the U.S. is more punitive and closely monitored, with violations often leading to
incarceration. Nevertheless, it remains a major sentencing alternative.

¢) Canada: Canadian probation integrates restorative justice principles, encouraging dialogue between
offenders and victims. Probation officers also function as rehabilitative facilitators rather than mere
enforcers.

d) Scandinavian Countries: Nations like Norway and Sweden view probation as part of a broader welfare-
oriented justice system, where social workers and community services are deeply involved in the
rehabilitation of offenders.

India in Perspective

In comparison, India’s probation system, although founded on a progressive legal framework, lags behind
these international standards in terms of implementation, supervision quality, and institutional support.
The absence of trained personnel, underutilization of non-custodial measures, and lack of public
awareness hinder the realization of the reformative vision envisaged

6. CHALLENGES AND LIMITATIONS OF PROBATION IN INDIA
While the Indian legal framework for probation—primarily rooted in the Probation of Offenders Act,
1958 and supported by provisions in the Code of Criminal Procedure, 1973—demonstrates a reformative
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intent, its implementation faces numerous practical and systemic challenges. These limitations restrict the
effectiveness of probation as an alternative to incarceration and hinder its potential to contribute
meaningfully to the rehabilitation and reintegration of offenders. The following are key challenges and
limitations confronting the probation system in India:

a) Lack of Awareness and Sensitization: A major obstacle to the effective use of probation in India is the
widespread lack of awareness among stakeholders, including judicial officers, police personnel, legal
practitioners, and even the accused themselves. Probation provisions are often underutilized simply
because they are not considered during the sentencing process. In many cases, magistrates and judges
either overlook the option of probation or are unaware of the circumstances under which it may be
applied. Similarly, many defense lawyers do not argue for probation, and offenders themselves are unaware
of their eligibility.

b) Inconsistent Application Across Jurisdictions: The use of probation varies significantly across states
and districts due to differences in judicial attitudes, availability of probation officers, and administrative
practices. This inconsistency undermines the principle of equality before law, as similarly placed offenders
may receive different treatment depending on where their cases are tried. The absence of national-level
guidelines or sentencing frameworks exacerbates this disparity, leading to arbitrary or discretionary use of
probationary provisions.

c) Shortage of Trained Probation Officers: Probation officers play a critical role in supervising offenders,
preparing pre-sentence reports, providing guidance, and assisting in reintegration. However, there is an
acute shortage of trained and dedicated probation officers in India. In many states, the position of
probation officer is either vacant or assigned to overburdened social welfare officers with multiple
responsibilities. This shortage results in poor supervision and limited follow-up, ultimately weakening the
rehabilitative impact of probation orders.

d) Absence of Pre-Sentence Reports and Social Investigation: In most cases, courts do not receive
comprehensive pre-sentence reports or social investigation reports that assess the background, character,
and potential for rehabilitation of the offender. These reports are essential tools for judges to determine
the suitability of probation. The lack of such assessments means decisions are often made without a full
understanding of the offender’s socio-economic circumstances or rehabilitation needs, reducing the
effectiveness of judicial discretion.

e) Inadequate Institutional Infrastructure: India’s probation system suffers from inadequate
institutional support. There is a lack of infrastructure such as rehabilitation centers, vocational training
institutes, community service programs, and counseling facilities that could support probationers.
Without these ancillary services, probation becomes a procedural formality rather than a meaningful
alternative to imprisonment.

f) Stigma and Social Resistance: Probationers often face social stigma and alienation, especially in close-
knit or conservative communities. The fear of being labeled as a “criminal on the loose” discourages
families and communities from extending support to probationers. This societal attitude not only hampers
reintegration but also increases the risk of recidivism due to isolation, unemployment, and lack of social
support.

g) Limited Monitoring and Evaluation Mechanisms: There is no national database or centralized
mechanism to monitor the implementation of probation orders or evaluate their effectiveness. The
absence of data makes it difficult to assess the success or failure of probation as a policy tool. It also
prevents evidence-based policymaking and hampers reforms aimed at improving the system.

h) Legislative Gaps and Outdated Framework: The Probation of Offenders Act, 1958, though
progressive for its time, has not been significantly amended to meet contemporary challenges. It lacks
specific provisions for community-based services, technological integration for supervision, and modern
rehabilitative practices like electronic monitoring or structured behavioral interventions. A comprehensive
legislative review is necessary to align it with international standards and current criminological insights.

7. RECOMMENDATIONS FOR STRENGTHENING THE PROBATION SYSTEM

To realize the full potential of probation as a reformative and rehabilitative tool in the Indian criminal
justice system, a multi-pronged strategy is required. This includes legal reforms, institutional development,
capacity building, awareness generation, and community engagement. The following are key

recommendations to strengthen and streamline the probation system in India:
a) Revamp and Modernize the Probation of Offenders Act, 1958: The Probation of Offenders Act must
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be comprehensively reviewed and amended to meet the needs of a modern criminal justice system. It
should incorporate global best practices, such as structured pre-sentence investigation reports, community-
based rehabilitation, periodic review of probation progress, and provision for conditional or electronic
monitoring where appropriate. The revised Act must define clear responsibilities for probation officers
and establish accountability mechanisms.

b) Institutional Strengthening and Resource Allocation: A robust probation system requires adequate
institutional infrastructure. The government must ensure the appointment of full-time, professionally
trained probation officers in every district. These officers should not be burdened with multiple unrelated
administrative duties. A dedicated Probation Department should be established or integrated with existing
social welfare services, equipped with logistical and technological support to manage casework efficiently.
¢) Capacity Building and Training: Judges, magistrates, public prosecutors, police officers, and
probation officers must be sensitized to the reformative purpose of probation through regular training
and capacity-building programs. Judicial academies should include modules on the philosophy,
procedures, and benefits of probation. Probation officers should receive ongoing professional training in
criminology, counseling, conflict resolution, and rehabilitation practices.

d) Mandatory Pre-Sentence Investigation Reports: Courts must be mandated to seek pre-sentence
reports (PSRs) before deciding on probation. These reports, prepared by probation officers, should assess
the offender’s background, risk of recidivism, family support, and potential for reintegration. Making
PSRs a compulsory part of the sentencing process would lead to more informed and just decisions while
reducing arbitrary or inconsistent sentencing.

e) Public Awareness and Legal Literacy: Creating awareness among the general public, legal
professionals, and accused persons about probation rights is essential. Legal aid clinics, bar associations,
NGOs, and media can play an important role in disseminating information. Legal literacy campaigns
should specifically target underprivileged and marginalized groups, ensuring that no eligible person is
denied the benefit of probation due to ignorance or lack of representation.

f) Develop Community-Based Rehabilitation Programs: Rehabilitation and reintegration require active
community involvement. State governments should invest in community-based programs such as halfway
homes, vocational training centers, mental health counseling, substance abuse treatment, and peer
support groups. Partnerships with civil society organizations, educational institutions, and private
enterprises can help probationers regain employment and social acceptance.

g) Monitoring, Evaluation, and Data Management: A centralized digital database should be established
to track probation orders, monitor compliance, and record outcomes. Periodic evaluation of probation
programs is essential to assess their effectiveness and identify gaps. State and national probation boards
should be tasked with oversight, review of best practices, and policy recommendations.

h) Incentives and Support for Probationers: Probation should not be viewed as leniency but as an
opportunity for transformation. Probationers should be encouraged through positive incentives such as
early discharge upon satisfactory behavior, access to educational and employment schemes, and
recognition of community service. Financial and psychological support systems must be in place to prevent
relapse into crime.

i) Alignment with International Standards: India must align its probation practices with international
norms such as the UN Tokyo Rules and the Bangkok Rules (for women offenders). The inclusion of
gender-sensitive, child- sensitive, and victim-sensitive approaches within probation processes is crucial for
a more inclusive and equitable justice system.

CONCLUSION

Probation rights in the Indian criminal justice system exemplify the country’s commitment to reformative
justice, balancing the imperatives of social protection and offender rehabilitation. When implemented
effectively, probation reduces prison overcrowding, prevents recidivism, and upholds constitutional values
of human dignity and fairness. However, to harness the full potential of probation, India must address
the practical limitations through legal reforms, institutional strengthening, and greater public engagement.
By doing so, the probation system can truly become a transformative pathway that not only punishes but
also reforms and reintegrates, aligning with global human rights standards and India’s constitutional
ethos.
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